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Danke schön


Herzlichen Dank für die Einladung



Ich bin gerne wieder zurück
in Frankfurt am Main
- finanzielles Zentrum Deutschlands
- Sitz der EZB
- und, sowie Amsterdam, Stadt von Anne Frank
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Presenting today….
1.
2.

3.
4.

Institutional and legal issues at inception
First nine months of operation: legal issues
o
EFSF
o
ESRB
Financial sector standards
Proposed Treaty amendments
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….and learning from you

Discussing issues with
which you are familiar
- hence an invitation to
connect
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Legal issues at inception
Article 114 TFEU as a legal basis
 Meroni doctrine: discretionary powers for a
new „institution‟ not permitted
 Way around: Commission‟s role in application
of direct powers for ESAs
 …sufficiently effective federal supervision?
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Standards without policy choices?

Recital 62 of preamble to draft Directive:
“(…) to entrust EBA with the elaboration of draft
regulatory and technical standards which do not
involve policy choices, for submission to the
Commission”
 Articles 10 and 15 Regulation 1093/2010 (EBA):
“no strategic decisions or policy choices”
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Article 114 TFEU
Article 114 (ex Article 95 TEC)
1. Save where otherwise provided in the Treaties, the
following provisions shall apply for the achievement of
the objectives set out in Article 26 [internal market
completion clause, rs].
The European Parliament and the Council shall, acting in
accordance with the ordinary legislative procedure and after
consulting the Economic and Social Committee, adopt the
measures for the approximation of the provisions laid down
by law, regulation or administrative action in Member States
which have as their object the establishment and functioning
of the internal market.
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Case C-217/04, [2006] ECR 1-3771
UK v European Parliament and Council








UK seeks annulment of Regulation 460/2004 establishing the
European Network and Information Security Agency
Argument: Article 95 EC not an appropriate legal basis - power
conferred on Community legislature is power to harmonise
national laws and not one aimed at setting up Community bodies
and conferring tasks upon such bodies.
ECJ: Legislature may deem it necessary to provide for the
establishment of a Community body responsible for contributing
to the implementation of a process of harmonisation in situations
where, in order to facilitate the uniform implementation and
application of acts based on that provision, the adoption of nonbinding supporting and framework measures seems appropriate
(par. 44)
Tasks conferred on such a body must be closely linked to the
subject-matter of the acts approximating the laws, regulations
and administrative provisions of the Member States (par. 45)

20-10-2011

(c) 2011 René Smits

8

Use of Article 114 TFEU possible?







Legitimacy: co-decision, i.e. QMV – explaining politicians'
preference to 114 over 352 TFEU (unanimity in Council)
Article 114 measures, i.e. beyond adoption of directives
Article 114 grants competence to establish agencies for the
furtherance of internal-market related harmonization. With
some stretch of the imagination, the cluster of bodies
responsible for strengthened prudential supervision may be
considered such an agency. However, the ECJ confined
this power to: the adoption of non-binding supporting and
framework measures. Alignment of policies and decisionmaking go beyond such a remit.
Possibility of granting discretionary powers to a body
outside of the institutions (Meroni case)?!
Conclusion: Article 114 TFEU too small a basis for ESFS?
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Breach of Union law - 1
(Art. 17 (1)-(5) Regulation 1093/2010)










Authority may investigate the alleged breach or non-application of
Union law (legal acts mentioned in Article 1 (2) and regulatory
/ implementing technical standards)
EBA to investigate upon request or on own initiative (par. 2)
Authority may (within 2 months) address recommendation to the
competent authority setting out action necessary to comply (par. 3)
Competent authority shall, within 10 working days of receipt of
recommendation, inform Authority of the steps it has taken or
intends to take to ensure compliance with Union law (par. 3)
Where the competent authority has not complied with Union law
within 1 month from receipt of the Authority‟s recommendation,
Commission may, after having been informed by the Authority, or
on its own initiative, issue a formal opinion requiring the competent
authority to take the action necessary to comply with Union law –
formal opinion < 3 (4) months of EBA recommendation (par. 4)
Competent authority to inform Commission and EBA within 10
working days that it (intends to) comply with formal opinion
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Overriding powers EBA







For instances of breach of Union law, emergency
situations and dispute resolution among supervisors
EBA can override supervisors and supervised:
Initially, it overrides national supervisors in case of
non-compliance with Union law
If supervisors do not abide, EBA can direct decisions
to supervised
Member States fiscal responsibilities intact!
See Articles 17, 18, 19 Regulation 1093/2010
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Breach of Union law
(Article 17 (6) – (8) Reg. 1093/2010)









“Without prejudice to [Commission‟s guardian powers (Article 258
TFEU)], where a competent authority does not comply with formal
opinion within period prescribed therein, and …
“… where it is necessary to remedy in a timely manner such noncompliance in order to maintain or restore neutral conditions of
competition in the market or ensure the orderly functioning and integrity
of the financial system, the Authority may, where the relevant
requirements of the acts referred to in Article 1(2) are directly applicable
to financial institutions, adopt an individual decision addressed to a
financial institution requiring the necessary action to comply with its
obligations under Union law including the cessation of any practice.”
Decisions pursuant to par. 6 prevail over competent authority‟s previous
decision on the same matter (par. 7)
Compliance by competent authority prescribed (par. 7)
EBA‟s Annual Report (Article 43 (5)) to indicate which competent
authorities and financial institutions have not complied with formal
opinion or decisions (par. 8)
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Fiscal responsibilities MS intact





Safeguard clause Article 38 Regulation 1093/2010
EBA “shall ensure that no decision adopted pursuant
to Article 18 or 19 impinges in any way on the fiscal
responsibilities of Member States”
Member State contests decision taken under Article
18 (emergency decisions) or 19 (settlement of
disagreements) as impinging on its fiscal
responsibility – MS “shall justify why and clearly
demonstrate how the decision impinges on its fiscal
responsibilities”
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Policy issues from the outset
Segmentation of supervisory authority
 Role of the ECB and NCBs
– involved but distinct
 Collection and exchange of information
 Resolution regime
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ESFS - 1
Far too much undertaken to review here
 My focus is on EBA
 Stress tests major focus of EBA in 2011
 Effective? Perhaps in predicting subsequent
resolution of a „safe‟ bank, as one critical
commentator said
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ESFS - 2









Supervisory transparency
CEBS Guidelines on Supervisory Disclosure (2010) –
“permit[ting] meaningful comparisons of supervisory rules and
practices across Europe”
Options and national discretions
Directives 2006/48 and 2006/49 contain a large number of
national discretions and options which may be applied on the
basis of national circumstances - comparative tables to show
how options and national discretions are exercised
Comparative tables: http://www.eba.europa.eu/SupervisoryDisclosure/Options-and-national-discretions.aspx
Spreadsheets welcome but: some Member States (Netherlands)
are excluded from the overview and MS discretion is debatable
in the first place
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European Systemic Risk Board
(ESRB) – 2011



20/01/2011
25/03/2011
03/06/2011



09/05/2011



21/09/2011



11/10/2011



21/09/2011



21/09/2011
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Rules of procedure (ESRB/2011/1)
Code of conduct (ESRB/2011/3)
Decision on public access to ESRB documents
(ESRB/2011/5)
Decision on public access to ECB documents
(ECB/2011/6)
Decision on the collection of information for macroprudential oversight (ESRB/2011/6)
Recommendations on lending in foreign currencies
(ESRB/2011/1)
ESRB response to the ESMA Discussion paper on
"Policy orientations and guidelines for UCITS
exchange-traded funds and structured UCITS"
ESRB response to the ESMA Consultation paper on
"Guidelines on systems and controls in a highly
automated trading environment for trading
platforms, investment firms and competent authorities"
(c) 2011 René Smits
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Ethics at the ESRB





Code of Conduct ESRB, Annex to ESRB Decision 2011/3
“(…) act honestly, independently, impartially and solely in the
interest of the Union as a whole, with discretion and without
regard to self-interest and to avoid any situation liable to give
rise to a personal conflict of interests.
A conflict of interests arises where the members have private or
personal financial or non-financial interests, which may influence
or appear to influence the impartial and objective performance of
their duties.
Private or personal interests of the members mean any potential
advantage for themselves, their families, their other relatives or
their circle of friends and acquaintances.”
Declarations attached to Decision ESRB/2011/2 on
independence, interests and confidentiality
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ESRB responses to ESMA Discussion
Papers (20/09/2011)
ESRB response to the ESMA Consultation paper on "Guidelines on
systems and controls in a highly automated trading environment for
trading platforms, investment firms and competent authorities"
 ESRB drafted a response from a macro-prudential angle and identified two
types of concerns which deserve further study: (i) a potential detrimental
impact on liquidity; and (ii) a possible amplifying impact on market shocks.
 The response includes preliminary proposals on how ESMA might wish to
address these concerns.
ESRB response to the ESMA Discussion paper on "Policy
orientations and guidelines for UCITS exchange-traded funds and
structured UCITS"
 ESRB viewed the paper as a welcome reaction to the increasing opacity
and complexity of a market which was originally composed of relatively
straightforward financial instruments.
 Revision of the current regulatory regime is appropriate in light of the
creation of more complex, opaque and sophisticated instruments.
20-10-2011
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ESRB Recommendations on lending in
foreign currencies (ESRB/2011/1), 11/10/2011
Purpose of the recommendations:
 Financial stability concerns arising from foreign currency lending to the nonfinancial private sector. High levels of foreign currency lending may have
systemic consequences for MS concerned + potential for cross-border contagion
 Recommendations addressed to States, national supervisors and EBA.
Recommendations cover borrowers without a natural financial hedge and
address the risks identified by the ESRB, and include:
 Limiting the probability of credit and market risk and the consequences by
ensuring the creditworthiness of new borrowers
 Borrowers to be given appropriate financial information to make well-informed
decisions
 Credit institutions incorporating foreign currency lending risks into their internal
risk management systems, which will contribute to improved risk pricing
On the lending side:
 National authorities to tighten rules on foreign currency lending
 Banks to move towards sustainable funding > avoid funding & liquidity risks
 Reciprocity principle: where financial institutions operate through the provision of
cross-border services or through branches in other Member States, home
Member States‟ authorities should impose measures on foreign currency lending
at least as stringent as those in force in the host Member States.
20-10-2011
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Living wills (R&R Plans) - 1





General background
- Banks operate internationally but come home to die
- General insolvency laws do not work well for banks
- Extreme complexity of corporate structure and financial
markets operations make resolution nightmare except
for lawyers and accountants involved
- Planning ahead for a bank‟s restructuring or resolution –
no need to squeeze everything into one weekend
FSA at forefront
New special resolution regimes in each MS
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Living wills (R&R Plans) - 2






„Economic Functions‟: services a bank provides to
society
„Critical EFs: continuity required for the good of
society vs. „have to be managed‟
Data provision and interplay between banks and
supervisors in establishing R&R Plan
Transparency requirement in EU legislation – an
authorisation requirement not strictly adhered to by
the supervisors
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Corporate transparency requirement-1
Directive 2006/48/EC of the European Parliament and of the Council of
14 June 2006 relating to the taking up and pursuit of the
business of credit institutions (recast) - preamble

(60) The Member States should be able to refuse or withdraw banking
authorisation in the case of certain group structures considered
inappropriate for carrying on banking activities, in particular because
such structures could not be supervised effectively. In this respect the
competent authorities should have the necessary powers to ensure the
sound and prudent management of credit institutions.
Proposal for a Directive on the access to the activity of credit institutions and
the prudential supervision of credit institutions and investment firms
[COM(2011) 453 final, Brussels, 20.7.2011] - preamble

(41) The Member States should be able to refuse or withdraw a
banking authorisation in the case of certain group structures
considered inappropriate for carrying on banking activities, because
such structures cannot be supervised effectively. In this respect the
competent authorities should have the necessary powers to ensure the
sound and prudent management of credit institutions.
20-10-2011
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Corporate transparency requirement-2
Article 22 (1) and (2) Consolidated Banking Directive 2006/48/EC
(text as of 1 January 2011, after amendment inserted by Directive 2010/76/EU)

Home Member State competent authorities shall require that every
credit institution have robust governance arrangements, which include
a clear organisational structure with well defined, transparent and
consistent lines of responsibility, effective processes to identify,
manage, monitor and report the risks it is or might be exposed to,
adequate internal control mechanisms, including sound administration
and accounting procedures and remuneration policies and practices
that are consistent with and promote sound and effective risk
management.
2. The arrangements, processes and mechanisms referred to in
paragraph 1 shall be comprehensive and proportionate to the nature,
scale and complexity of the credit institution's activities. The technical
criteria laid down in Annex V shall be taken into account.
20-10-2011
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Corporate transparency requirement-3
Proposal for a Directive on the access to the activity of credit institutions
and the prudential supervision of credit institutions and investment firms
[COM(2011) 453 final, Brussels, 20.7.2011] – Article 73
1 Competent authorities shall require every institution to have robust
governance arrangements, which include a clear organisational structure with
well-defined, transparent and consistent lines of responsibility, effective
processes to identify, manage, monitor and report the risks it is or might be
exposed to, adequate internal control mechanisms, including sound
administration and accounting procedures, and remuneration policies and
practices that are consistent with and promote sound and effective risk
management.
2 [essentially same as Article 22 Directive 2006/46/EC]
3. EBA shall develop draft regulatory technical standards to specify the
arrangements, processes and mechanisms referred to in paragraph 1,
in accordance with the principles of proportionality and comprehensiveness
set out in paragraph 2.
Power is delegated to the Commission to adopt the regulatory technical
standards referred to in the first subparagraph in accordance with the
procedure established in Articles 10 to 14 of Regulation (EU) No 1093/2010.
EBA shall submit those draft regulatory technical standards to the
Commission by 31 December 2015.
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Single rule book
Commission proposals to implement Basle-III
 Split into directive and regulation: misdirected
 Authorisation requirements and exchange of
information should be directly applicable, EUwide rules
 Current patchwork of rules authorising,
sometimes mandating info exchange among
supervisors and with central banks needs to
be replaced by clear framework on
confidentiallity and exchange of information
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Financial Times,
14 and 15 October 2008

Gender diversity in finance industry
– more balanced board room –
“Diversity in board composition should
contribute to effective risk oversight by
boards, providing for a broader range of
views and opinion and therefore avoiding
the phenomenon of group think.” (CRD IV Q&As)
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Sanctions - 1
Articles 65-71 Draft Directive [COM2011 453 (final]










Harmonisation proposed: effective, proportionate, dissuasive
Investigatory powers necessary for exercise of functions
Legal entity: administrative pecuniary sanctions up to 10% annual
turnover in preceding business year (consolidated accounts ultimate
parent)
Natural person: administrative pecuniary sanctions up to € 5 million
Administrative sanctions of up to twice the amount of the benefit derived
from the breach (where this can be determined)
Publication of sanctions („naming & shaming‟)
Appeal – judicial review
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Sanctions - 2





EU convergence of sanctions thus far…
…. sufficiently underway?
Cf. slow convergence in competition fining regimes
ECA Principles of Convergence
[pecuniary sanctions imposed on undertakings for infringements of
substantive antitrust provisions]
http://www.bundeskartellamt.de/wDeutsch/download/pdf/ECA/ECA_principles_for_convergence.pdf



Tax deductibility of antitrust fines? Dutch Supreme Court ruled: no –
after a six-year judicial saga with tax-planning undertakings arguing
that fines intend to take away illicit gains and thus should be taxdeductible // Dutch case law: antitrust fines are meant to penalise
and deter – no disgorgement – EU requires not to accept tax
deduction
See, also, ECJ Case C-429/07, [2009] ECR I-4833
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Further issues

Ten legal gaps Europe’s regulators
must close
René Smits identifies ten key issues
that European financial legislators
must consider when constructing
the post-crisis regulatory framework
Central Banking
Volume 20, Number 4
http://www.centralbanking.com/central-banking/opinion/1652312/ten-legal-gapseurope-s-regulators-close
20-10-2011
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Ten legal gaps Europe‟s regulators
must close (nos. 1-8)
2)

A single rule book
Divergent definitions of credit institutions

3)

Jurisdictional delimitation

4)

Divergent supervisory regimes (different „tool boxes‟)
Differing resolution regimes
Duplicative reporting regimes
Information collection (sufficient and timely at ESA level?)
Cooperation between home and host supervisors

1)

5)
6)
7)

8)

(extra-territorial effect of supervisory action,
application of national measures, such as naked short-selling ban)

(based on MoUs beyond public domain and unworkable in practice)
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Ten legal gaps Europe‟s regulators
must close (nos. 9-10)
9)

9)

Confidentiality and exchange of information
(lack of precise and binding provisions across financial sector
regulation on information exchange and confidentiality –
continued under proposed Directive)
Interaction between private and supervisory law
(notification clauses in market documentation may undermine
effectiveness of supervisory action)

20-10-2011

(c) 2011 René Smits

33

The Eurozone in crisis

20-10-2011

(c) 2011 René Smits

34

Proposed Treaty changes - 1
Treaty on European Union




Article 13, paragraph 1, add two new indents:
- the European Financial Supervisory Authority
- the European Systemic Risk Board.
Article 13, paragraph 3, TEU, amend as follows:
- The provisions relating to the European Central Bank,
and the Court of Auditors, the European Financial
Supervisory Authority and the European Systemic
Risk Board and detailed provisions on the other
institutions are set out in the Treaty on the
Functioning of the European Union.
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Proposed Treaty changes - 2
Treaty on the Functioning of the European Union
Part Three – Union policies and internal actions
Title VII - Common Rules on Competition, Taxation and Approximation of Laws
Chapter 3 - Approximation of Laws

Article 144 A






The European Financial Supervisory Authority (EFSA) shall oversee the
financial system in the European Union, and the economic agents forming
part thereof, in the interests of its stability, sustainability, competitiveness and
functioning for the wider societal interests.
To this end, the EFSA shall authorise credit institutions, securities firms,
insurance undertakings, payment institutions and other financial undertakings
with a Union dimension, as defined in regulations adopted pursuant to Article
114 A, oversee their operations with a view to their soundness, safety and
effective and efficient rendering of services to consumers and with a view to
the stability of the Union financial system, paying due regard to global
systemic stability. Such authorisation and supervision is conducted on the
basis of regulations adopted pursuant to Article 114 B.
It shall coordinate the authorisation and the supervision, of credit institutions,
securities firms, insurance undertakings, payment institutions and other
financial undertakings without a Union dimension, with a view to the same
aforesaid purposes, ensuring competitiveness and openness.
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Proposed Treaty changes - 3
Add a Title VIII A - Financial sector supervision
Article 144 A (continued)


The EFSA shall collaborate closely with the European Central Bank,
with National Central Banks, with national competent authorities, with its
counterparts in third countries and with international organisations.
Regulations adopted pursuant to Article 114 A will mandate collection
and exchange of information among these central banks, authorities and
organisations agencies and their mutual collaboration for the public
good, and shall protect the confidentiality of this information without
impinging on the need for transparency in the markets and
accountability for supervisory activities. The EFSA shall operate in close
consultation with the European Systemic Risk Board.
20-10-2011
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Proposed Treaty changes - 4


The European Parliament and the Council shall, acting in accordance with the
ordinary legislative procedure and after consulting the Economic and Social
Committee, the European Central Bank, the European Financial Supervisory
Authority and the European Systemic Risk Board, adopt regulations with a view
to the soundness and safety of credit institutions, securities firms, insurance
undertakings, payment institutions and other financial undertakings (hereafter:
„financial sector institutions‟) as well as to the effective rendering of services by
the latter to their clients. Such regulations shall aim at the stability of the Union
financial system, paying due regard to global systemic stability and shall ensure
the competitiveness and openness of the Union‟s financial system, paying due
regard to global systemic stability and to the Union‟s values. The European
Parliament and the Council shall, following the same procedure, adopt
regulations on deposit insurance and on the resolution of financial sector
institutions which aim at swift procedures, continuity of critical economic and
societal functions, equal treatment of creditors, avoidance of moral hazard and
the effective functioning of the internal market. These regulations shall not imply
an overall guarantee of deposits or other claims on financial sector institutions
except to a limited extent in the interest of continuity and protection of savers, in
line with sound market practice.

Title VIII – Economic and monetary union
 Article 127, paragraph 6, delete the last six words (“with the exception of
insurance undertakings”)
 [NB Similar amendment to Article 25.2 ESCB Statute]
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Proposed Treaty changes - 5
Article 144 B
 The EFSA shall implement international and Union legislation and
standards with a view to coherence, effectiveness and efficiency in the
rules applying to the financial sector. These rules shall apply Union-wide
and financial sector-wide, with derogations for Member State, regional
or subsector specificities permitted by way of exemption or in order to
take the acknowledged specifics of a situation into account.
Article 144 C
 The EFSA shall take over the functions hitherto performed by the
European Supervisory Authorities. Regulations adopted pursuant to
Article 114 A shall provide detailed provisions for this transition.
Part Six - Institutional and Financial Provisions - Title I Institutional
Provisions
Chapter 1 - The Institutions
 Add a Section 8 - The European Financial Supervisory Authority
 Add a Section 9 – The European Systemic Risk Board
 [detailed provisions – possibly implemented in separate protocols]
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Editorial Legal issues of economic integration 38 (2), February 2011
(…) whereas the crisis has hit hard, especially those who

become unemployed or dependent on welfare, the hardest
hit are those at the bottom of the pyramid: the one out of six
people worldwide who goes hungry. I wrote it before: poverty
in Europe is miserable; in some places elsewhere in the
world, reduction in income may constitute the difference
between life and death.
A world in which 1 billion people are chronically hungry and
where 1.4 billion people live below the poverty line is
unsustainable.
The Union should urgently make its own house in order.
Thus, Europeans will be free to devote time and energy to
these other pressing issues, with creativity and compassion.
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The importance of
solving the eurocrisis









Many times, I argued: Europe should make its house in order…
… so as to contribute to major global issues whilst ….
… speaking with one voice and contributing from strength
The euro crisis now affects the world economy and jeopardises lives
2.6 billion people live on ≤ $ 2.00 per day (=39%)
1.4 billion people live on ≤ $ 1.25 per day (=21%)
(World Bank revised figures, 2008)

Joining efforts to end crises: investing in sustainable economic
growth and alternative energy use, simultaneous solutions for
challenges in areas of environment (climate change), conflicts,
energy, ending of disease, hunger and poverty, co-habitation of
people of different cultures and religions
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Jean Monnet
« L’Europe se fera dans les crises et
elle sera la somme des solutions apportées à ces
crises »
« Les hommes n'acceptent le changement que dans
la nécessité et ils ne voient la nécessité que dans
la crise. »
« Que fait-on quand un problème est insoluble ?
On change le problème. »
20-10-2011
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La dernière parole est à
M. Jean-Claude Trichet,
Président de la Banque centrale européenne
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“There are more reasons today for the Europeans to unite in economic,
financial and monetary fields than there were at the beginning of the
1950s, at the time of Robert Schuman.
I really think that the transformation of the world…the
emergence of China,India,of Latin America, calls for the Europeans to
unite much more. One of the lessons of the crisis is precisely that they
need more unity. In my opinion, this is not necessarily communicated
appropriately to the public, but I think that these truths are there.”

FT interview: Jean-Claude Trichet
By Lionel Barber and Ralph Atkins in London
Last updated: October 13, 2011 10:41 pm
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Comments and invitations for cooperation
welcome at rs@renesmits.eu
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