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CORRESPONDENCE, from R. Smits

The European debt crisis and European Union law: comments and a call
for action
In his contribution in a recent issue of this Review,1 Prof. Matthias Ruffert
raises important points of Union law in the context of the combined sovereign
debt and banking crises affecting Europe. Ruffert rightly draws the attention
of EU scholarship to developments that need to be scrutinized and, perhaps,
reversed. Nevertheless, his analysis calls for a rebuttal.
Rather than comments on points of detail, such as when statistical fraud
from Greece became apparent for the first time (2004 instead of 2009),2 the
reference to the European Financial Stability Facility (EFSF) as “bundling
securities of all Member States” (it issues securities under bundled guarantees
of the participating Member States), or the distinction between
recommendations and proposals of the Commission when enforcing
strengthened budgetary discipline, I would like to make a few remarks of
substance.
On the basis of a rather summary assessment, Ruffert concludes that EU
law has been infringed. I beg to differ from the legal analysis that leads Ruffert
to the conclusion that the establishment of the EFSF and of the European
Financial Stabilization Mechanism (EFSM), the granting of credit to Greece,
Ireland and Portugal, and the ECB’s Securities Market Program are in breach
of Union law. Even if we may attribute to the authors of the current treaty
provisions on EMU the intention to avoid financial assistance to Member
States in difficulties,3 his analysis does not fully take into account the
markedly changed circumstances since the inception of the Maastricht Treaty
and the urgent need for policymakers to respond in novel fashions. Also, the
discretionary margin which the author rightly attributes to the Council

1. Ruffert, “The European debt crisis and European Union law”, 48 CML Rev. (2011),
1777–1806.
2. See the Report by Eurostat on the revision of the Greek government deficit and debt
figures, 22 Nov. 2004, and “Proceedings were initiated against Greece for failure to submit the
statistics on excessive deficits to the Commission”, in 22nd Annual report from the Commission
on monitoring the application of Community law (2004), p. 10, available at:
<ec.europa.eu/eu_law/infringements/infringements_annual_report_22_en.htm>.
3. Quod non, vide Art. 122(2) TFEU.
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and the ECB, could – in my view – hardly have been used differently in view
of the onslaught of financial markets. It is true: Europe’s political leaders have
only slowly and hesitatingly responded to the crisis. Had they acted forcefully
when a minor problem surfaced (the Greek budgetary situation) they would
have prevented the current mess, including the calls by sceptics for
abandonment of the European project, or at least of the single currency. The
evolved interpretation of the no-bail out clause, which bars other Member
States from assuming the debt of a fellow State but does not bar them from
assisting the latter in repaying its own debts, is appropriate. As is the
assessment that Greece’s predicament, however partially self-inflicted when it
comes to fraud and corruption, is also due to the global financial crisis, a
circumstance certainly beyond its control (as the language of Art. 122(2)
TFEU requires for financial assistance).
The treaty authors may be blamed for establishing a limping EMU – I
wholeheartedly agree with Ruffert that the structure was lopsided, with an
uneven “E” and “M” (EMU stands for Economic [not: European] and
Monetary Union). But they may not be blamed for failing to foresee the worst
financial crisis since the 1930s. Or for relying, wrongly but jointly with
mainstream thinking in the 1980s and 1990s, on the assumption that markets
would exercise a healthy discipline on States’ finances: they did not. It is
against the backdrop of acute market panic post Lehman Brothers that
investments in bonds issued by other Euro area Member States were suddenly
dumped when markets saw risks hitherto overlooked, greatly helped by credit
rating agencies that attribute junk status to bonds issued by States sharing a
single currency in the richest region of the world. Banks, investment firms and
pension funds holding public debt of peripheral economies were invited to do
so under prudential regulations (Basle-II) that, across the globe, required to
hold no, or little, capital against such assets, as they were (and still, are, under
Basle-III) given a zero or low weighting if highly-rated.4 Several of these
Member States had performed well in terms of budgetary discipline when the
financial crisis deeply affected them and put them in dire straits financially.
The fall-back to national answers to the crisis, with individual Member States
guaranteeing their banking systems, caused severe budgetary imbalances and
steeply increased State debt. This shows that a single currency and a single
market need a single supervisory structure which includes powers of

4. For a defence of the Basle ratings, see Sovereign risk in bank regulation and supervision:
Where do we stand?, speech by Hervé Hannoun, Deputy General Manager Bank for
International Settlements before the Financial Stability Institute High-Level Meeting in Abu
Dhabi, UAE, 26 Oct. 2011, available at: <www.bis.org/speeches/sp111026.pdf>.

Correspondence

829

resolution (winding-up) of banks. This fault line has hardly been remedied
with the establishment, by early 2011, of three EU-wide financial supervisory
authorities.5 With market contagion affecting States on the basis of panicky
narratives, the policymakers had to intervene, and stayed within the limits of
the law whilst doing so.
In my reading of the law, the ECB certainly acts within the limits of the law
when accepting bonds issued by “downgraded” Member States. How could it
have rejected such bonds which had previously been accepted, without
endangering the stability of the banking system in various peripheral Member
States? That would have been relinquishing its Treaty-given responsibilities,
which include a contribution to the stability of the financial system.6 More
importantly, beyond policy considerations and basic Treaty-given tasks, it is
up to the central bank itself to determine the adequacy of collateral,
independently and having regard to what is required by its tasks. Even if
beyond the ordinary, the ECB’s operations, like those of its fellow central
banks across the Channel and across the Atlantic Ocean, constitute adequate
instruments which may have skirted the limits of the law, but did not, and do
not, transgress it. A reasonable concern about the effects of monetary policy
is, in my perception, a valid ground for the Securities Market Program,7 even
if it leads to lower, more normal interest rates for public authorities of States
targeted by the financial markets.
The author’s questioning of the legality of the changes brought about in
economic governance raises valid points, but his conclusions seem to go too
far. If Article 136 TFEU would not allow the Council and Parliament to
strengthen budgetary discipline and economic policy coordination, the
provision would be rather futile. It is, after all, the absence of strong
enforcement powers for the EU executive that led to the 2003 debacle with the
Stability and Growth Pact. Only by strengthening the Commission, through
the introduction of reversed QMV, could this fault be remedied meaningfully.8
5. See Smits, “Europe’s post-crisis supervisory arrangements – a critique”, (2010) C&R
Revista de Concorrência & Regulaçao, 125–166.
6. Art. 127(5) TFEU and Arts. 3.3 and 25 of the ESCB Statute. See, also, Council
Regulation (EU) No 1096/2010 of 17 Nov. 2010 conferring specific tasks upon the European
Central Bank concerning the functioning of the European Systemic Risk Board, O.J. 2010, L
331/162. For an interpretation of the original financial stability and prudential supervisory
mandates of the ECB see, notably, Smits, “The role of the ESCB in banking supervision”, in
Legal Aspects of the European System of Central Banks – Liber Amicorum Paolo Zamboni
Garavelli (ECB, 2005), pp. 199–212. See, also, Smits The European Central Bank –
Institutional Aspects, (1997; 2000 reprint), pp. 319–363.
7. Decision of the European Central Bank of 14 May 2010 establishing a securities markets
programme (ECB/2010/5), O.J. 2010, L 124/8.
8. In the “six-pack” of economic governance legal acts. See, notably, Regulation (EU) No
1173/2011 of the European Parliament and of the Council of 16 Nov. 2011 on the effective
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Finally, price stability is not endangered by financial transfers through the
EFSF/EFSM or their successor, the European Stability Mechanism (ESM).9
Strict austerity, and harsh conditionality imposed on the peripheral borrowing
States, ensure that. The Memoranda of Understanding vis-à-vis the IMF and
the EU,10 translated into EU legal acts adopted pursuant to the Excessive
Deficit Procedure,11 make clear that the lending is no liquidity provision with
inflationary dangers. On the contrary, the combined austerity in all of Europe
which, as a Union, is a rather closed economy, risks a second “dip” and an
austerity trap for the borrowing States, whose shrinking national incomes
yield ever less tax income to pay off their debts. This is the euro area
politicians’ “small economy mindset”, adequate for their own States but not
appropriate for the Euro area as a whole,12 or for their responsibility for the
governance of the world’s largest market.
I agree with Ruffert that operating outside the EU structures constitutes a
dangerous development. This is due to the reluctance of, remarkably,
Germany and, traditionally, France to use the “Community method” when it
comes to core sovereign powers, such as economic policy coordination. Even
though reverting to the decision-making within the European Union structures
would be welcome, one should acknowledge that the results of the
intergovernmental method have thus far largely strengthened the
Commission. Its position, already fortified by the “six-pack”, is even stronger

enforcement of budgetary surveillance in the euro area, O.J. 2011, L 306/1; Regulation (EU) No
1174/2011 of the European Parliament and of the Council of 16 Nov. 2011 on enforcement
measures to correct excessive macroeconomic imbalances in the euro area, O.J. 2011, L 306/8,
23 Nov. 2011; and Regulation (EU) No 1175/2011 of the European Parliament and of the
Council of 16 Nov. 2011 amending Council Regulation (EC) No 1466/97 on the strengthening
of the surveillance of budgetary positions and the surveillance and coordination of economic
policies, O.J. 2011, L 306/12, all of 23 Nov. 2011.
9. Treaty establishing the European Stability Mechanism, document T/ESM 2012/en 1, 31
Jan. 2012, at: <www.consilium.europa.eu/homepage/showfocus?lang=en&focusID=79757>.
10. Available through: <ec.europa.eu/economy_finance/economic_governance/index_en.htm>.
11. By way of example, see Council Decision of 8 Nov. 2011 amending Decision
2011/734/EU addressed to Greece with a view to reinforcing and deepening fiscal surveillance
and giving notice to Greece to take measures for the deficit reduction judged necessary to
remedy the situation of excessive deficit (2011/791/EU), O.J. 2011, L 320/28, 3 Dec. 2011.
Equivalent legal acts exist in respect of Ireland and Portugal, whose economic policies, like that
of Greece, have all but been taken over by the EU in the context of the combined EU-IMF
lending programmes.
12. Munchau, “Why Europe’s officials lose sight of the big picture”, Financial Times, 16
Oct. 2011: “ . . . while the sum of 17 small open economies is a large closed one, the sum of
17 small open economy policymakers is a group of 17 small open-economy policymakers, who
reinforce each other.”
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thanks to the so-called fiscal compact treaty.13 EU lawyers should, indeed, as
Ruffert calls for, join hands to return the governance of our Union to the
normal Union procedures, to strengthen democratic control, at EU level where
the direction for the continent can be decided with a view to our common,
rather than our distinct national, interests, and to prepare the enactment of
appropriate Treaty bases for solving our multiple crises. For me, this should
include a clear legal basis for Union supervision and, if need be, resolution, of
financial institutions operating at the European level,14 joint issuance of
Eurobonds with adequate guarantees that profligate States pay more interest
than frugal ones,15 introduction of economic stabilizers at the Union level just
as nowadays at State level, and introduction of political, rather than financial
sanctions for the furtherance of budgetary discipline. Thus, we could help
further the development of the Union as a Rechtsgemeinschaft (community
based on the rule of law), something for which Ruffert rightly pleads.16
René Smits*

13. Treaty on stability, coordination and governance in the Economic and Monetary Union,
31 Jan. 2012, at: <www.european-council.europa.eu/media/579087/treaty.pdf>.
14. For concrete amendment proposals, see my presentation “European System of Financial
Supervision (ESFS): key legal issues” before the ECB seminar “Regulation of financial
services in the EU: surveillance – resilience – transparency”, 20 Oct. 2011, available at:
<www.ecb.int/events/conferences/html/reg_fs.en.html>.
15. See the proposal for a Euro T-Bills Fund, available at: www.grahambishop
.com/StaticPage.aspx?SAID=281, and at: <www.elec-lece.eu/pub-resolutions-en.html#mon>.
16. And in line with the European Parliament resolution of 18 Jan. 2012 on the European
Council of 8–9 Dec. 2011 (2011/2546(RSP)), available at: <www.europarl.europa.eu/sides/
getDoc.do?type=MOTION&reference=B7-2012-0011&language=EN>.
* Professor of the Law of the Economic and Monetary union, University of Amsterdam.
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